
RULES AND REGULATIONS
Title 25—ENVIRONMENTAL

PROTECTION
ENVIRONMENTAL QUALITY BOARD

[ 25 PA. CODE CH. 105 ]
Dam Safety and Waterway Management

The Environmental Quality Board (Board) amends
Chapter 105 (relating to dam safety and waterway man-
agement). The final-form rulemaking addresses the find-
ings from an audit of the Dam Safety Program (Program)
by the Auditor General’s office, clarifies existing sections
and amends outdated sections.

This order was adopted by the Board at its meeting of
October 12, 2010.

A. Effective Date

This final-form rulemaking will be effective upon publi-
cation in the Pennsylvania Bulletin.

B. Contact Persons

For further information, contact Roger P. Adams, P.E.,
Division of Dam Safety, P. O. Box 8554, Rachel Carson
State Office Building, Harrisburg, PA 17105-8554, (717)
772-5951; or Margaret O. Murphy, Assistant Counsel,
Bureau of Regulatory Counsel, P. O. Box 8464, Rachel
Carson State Office Building, Harrisburg, PA 17105-8464,
(717) 787-7060. Persons with a disability may use the
Pennsylvania AT&T Relay Service, (800) 654-5984 (TDD
users) or (800) 654-5988 (voice users). This final-form
rulemaking is available through the Department of Envi-
ronmental Protection’s (Department) web site: http://
www.dep.state.
pa.us.

C. Statutory Authority

The final-form rulemaking is being made under the
authority of section 5 of the Dam Safety and Encroach-
ments Act (act) (32 P. S. § 693.5), which grants the Board
the authority to adopt regulations and standards for the
design, construction, operation, monitoring, maintenance,
modification, repair and removal of dams and reservoirs,
water obstructions and encroachments as are necessary
and proper to carry out the purposes of the act, and
sections 1917-A and 1920-A of The Administrative Code of
1929 (71 P. S. §§ 510-17 and 510-20).

D. Background of the Final-Form Rulemaking

The purpose of the final-form rulemaking is to amend
the Department’s dam safety and waterway management
regulations to address the findings of a recent audit of
the Program by the Auditor General’s office and to
incorporate amendments to strengthen the Program. The
Department amends the regulations to address the con-
cerns of the Program and issues raised in the audit. The
final-form rulemaking amends numerous sections within
Chapter 105 to address Program concerns and address
the audit findings by clarifying existing sections and
amending outdated sections. The protection of the public
will be improved by providing the Commonwealth the
financial wherewithal to remove or otherwise modify
unsafe or deficient high-hazard dams that are abandoned
by their owner or when owners refuse to make necessary
safety improvements. The protection of the public will

also be improved by the clarification of engineering design
requirements necessary for the proper design and con-
struction of dams.

In summary, the final-form rulemaking clarifies and
makes the regulations easier to understand and amends
outdated sections.

The final-form rulemaking was approved by the Water
Resources Advisory Committee on July 14, 2010.

E. Summary of Changes to the Final Rulemaking

The final-form rulemaking addresses the findings from
an audit of the Program by the Auditor General’s office,
clarifies existing sections and amends outdated sections.
There are no companion Federal regulations.

§ 105.13a. Complete applications

This section was previously § 105.19. The text was
moved to new § 105.13a in an effort to keep the applica-
tion requirement sections together. Minor revisions were
made to this section.

§ 105.13b. Proof of financial responsibility

This section was previously § 105.20. The text was
moved to new § 105.13b in an effort to keep the applica-
tion requirements together. The following changes were
made to this section:

Proof of financial responsibility will now be required for
all existing Hazard Potential Category 1 and Category 2
dams. The former regulation only required proof of finan-
cial responsibility when a permit is issued for a dam. This
amendment will ensure that sufficient funds are available
for the continued operation and maintenance during the
lifetime of all existing Hazard Potential Category 1 and
Category 2 dams.

The Department may, upon review, request an increase
in the amount of the bond or other legal device in
subsection (a)(3) as necessary to ensure that sufficient
funds are available for continued operation and mainte-
nance during the lifetime of the facility. The Department
may not increase this amount more than once every 10
years unless the facility is being modified by permit.

§ 105.41. Notices and reports

For dams, this section was amended to require the
permittee or owner to schedule a preconstruction meeting
between the permittee or owner, the Department, the
contractor and the engineer responsible for construction
supervision at least 15 days but not more than 30 days
prior to the beginning of construction unless a different
time is established by the Department.

§ 105.42(a). Terms and conditions of Department permits
and approvals

This section was amended to eliminate the requirement
for the permittee to sign the permit, certifying acceptance
of the terms and conditions of the permit and returning a
signed copy of the permit to the Department. The permit-
tee is still required to sign an acknowledgement form,
provided by the Department, acknowledging the terms,
conditions, restrictions and covenants in the permit. This
eliminates a duplication of the permittee signing both the
permit and acknowledgement form and streamlines the
permit issuance process. The permit will now be effective
upon the Department signing the permit and sending it
to the permittee.
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§ 105.43. Time limits

This section was amended for dams as follows:

The dam permit or other Department approval for
construction or modification will not have a completion
date.

If the work authorized has not started on or before
December 31st of the 5th year following permit issuance
or other Department approval, the Department shall be
notified 6 months prior to the anticipated start of work so
that the project design can be reassessed and reautho-
rized.

During the design reassessment, the Department may
require revisions to the design due to changes in site
conditions, dam classification, new technology or revisions
to Chapter 105.

If, at any time, the permittee or owner decides not to
perform the work, the Department shall be notified in
writing and the dam permit or Department approval will
become void.

§ 105.81. Permit applications for construction and modifi-
cation of dams and reservoirs

This section was rewritten to more clearly outline the
information that needs to be submitted with the applica-
tion to better inform the regulated community of the
information required.

§ 105.82. Permit applications for operation and mainte-
nance of existing dams and reservoirs
This section was rewritten to more clearly outline the

information that needs to be submitted with the applica-
tion to better inform the regulated community of the
information required.
§ 105.88. Dam permit issuance

This new section explains the issuance of a dam permit.
The Department will now issue a permit for construction
upon approval of application for a new dam or modifica-
tion of an existing dam. Upon satisfactory completion of
work, the Department will issue an operation and main-
tenance permit for the dam.
§ 105.89. Letters of Amendment and Letters of Authoriza-

tion for modification of dams and reservoirs
This new section explains the use of a Letter of

Amendment and Letter of Authorization for authorizing
the modification of a dam or reservoir where a permit is
not required. Also, it outlines the information required to
be submitted for review and approval of the authoriza-
tion.
§ 105.91(b). Classification of dams and reservoirs

This section was amended to add a fourth Hazard
Potential Category to eliminate confusion of existing
regulations Category 2 High and Category 2 Nonhigh and
to bring the Hazard Potential Category designation in
line with the revision that is expected in the National
Dam Safety Program. The amendment is as follows:

Category Population at Risk Economic Loss
1 Substantial (Numerous homes or small

businesses or a large business or school.)
Excessive such as extensive residential,
commercial, or agricultural damage, or
substantial public inconvenience.

2 Few (A small number of homes or small
businesses.)

Appreciable such as limited residential,
commercial, or agricultural damage, or
moderate public inconvenience.

3 None expected (No permanent structures
for human habitation or employment.)

Significant damage to private or public property
and short duration public inconvenience such as
damage to storage facilities or loss of critical
stream crossings.

4 None expected (No permanent structures
for human habitation or employment.)

Minimal damage to private or public property
and no significant public inconvenience.

§ 105.97. Stability of structures

This section was expanded to explain the conditions
under which the dam must be demonstrated to be stable.

§ 105.98. Design flood criteria

This section was amended to more clearly explain how
the spillway design flood is determined.

§ 105.107. Final inspection

This section was added to require a final inspection
with the permittee or owner, the permittee or owner’s
supervising engineer and the Department’s field repre-
sentative at the completion of work to construct a new
dam or the modification of an existing dam.

§ 105.108. Completion, certification and project costs

§ 105.109. As-built plans

These two new sections were part of former § 105.107.
These sections were added and rewritten to better explain
the requirements and the information that needs to be

submitted at the completion of work to construct a new
dam or to modify an existing dam.
§ 105.111. Commencement of storage of water, fluid or

semifluid
This section was expanded to better explain the re-

quirements which shall be met prior to the beginning of
storage of water, fluid or semifluid behind a newly
constructed or modified dam.
§ 105.134. EAP

This section was rewritten to more accurately explain
the requirements and steps in developing an emergency
action plan needed in protecting the public in the event of
a dam emergency. Some of the changes are as follows:

Prior to submitting the emergency action plan for
review or approval, the permittee or owner shall schedule
a meeting with the county emergency management coor-
dinators for those counties affected by the dam’s failure.

Each submission of the emergency action plan shall be
signed by the dam owners, the dam operators and the
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county emergency management coordinators for those
counties affected by the dam’s failure signifying concur-
rence with the emergency action plan.

The emergency action plan shall be prepared in accord-
ance with the most recent emergency action plan guide-
lines developed by the Department and the Pennsylvania
Emergency Management Agency (PEMA).

Upon approval of the emergency action plan, the per-
mittee or owner shall provide a copy of the signed
approved emergency action plan to the municipal emer-
gency management agencies and emergency response
agencies listed in the emergency action plan.

Within 60 days of the date of the Department’s ap-
proval letter, the permittee or owner shall provide the
Department a written statement certifying that a signed
approved copy of the emergency action plan has been
provided to each municipal emergency management
agency and to each emergency response agency listed in
the emergency action plan.

Within 60 days of the date of the Department’s ap-
proval letter, the permittee or owner shall provide the
Department a written statement certifying that the no-
tices have been posted in the locations listed in the
emergency action plan. The permittee or owner shall
certify in each subsequent annual inspection report that
the notices remain posted or were reposted in the loca-
tions listed in the emergency action plan.

The emergency action plan shall be reviewed and
updated every 5 years or the frequency interval indicated
in the most recent emergency action plan guidelines
developed by the Department and PEMA.

The Department may require the emergency action
plan be updated, as necessary, if there is a new owner or
operator of the dam, if changes occur in the downstream
inundation area or if there is a change in the Hazard
Potential Category.
F. Summary of Comments and Responses on the Proposed

Rulemaking

The language referenced in comments pertaining to
both dams and water obstructions and encroachments,
where the Department proposed changes, will be reverted
back to the existing language and the comments will be
addressed in the Water Obstructions and Encroachments
105 regulation package currently under review by the
Department.

The following comments were taken into consideration
and amendments provided in Chapter 105:

Comment

§ 105.97. Stability of structures. The proposed amend-
ment provided minimum factors of safety for various
analyses such as 1.7 for maximum pool for a gravity dam.
This factor of safety is significantly greater than 1.1 that
is currently required by the United States Army Corps of
Engineers and the commentator requested that Depart-
ment reconsider the maximum factors for safety pre-
sented in the proposed rulemaking. Furthermore, the
commentator is concerned that listing the required mini-
mum factor of safety in the regulations does not allow for
future changes in the industry:

Recommendation. The commentator recommended that
the required factors of safety be deleted and published in
a separate document, such as design guidance. This will
give the Department the ability to rapidly respond to
advancements in the field of dam engineering rather than
needing to rewrite the regulations.

Response

The Department feels that the factors of safety should
be in the regulations so they are binding. Currently, the
factor of safety required for a concrete gravity dam at
maximum pool is 1.7 per the United States Army Corps of
Engineers.

In response to flexibility, the Department amended
subsection (h) to include the following:

(h) The Department may consider a revised factor
of safety for a class of dams or reservoirs when it can
be demonstrated that the factor of safety provides for
the integrity of the dams or reservoirs and ad-
equately protects life and property.

Comment

§ 105.96. Outlet works. A commentator requested a
definition for calculating ‘‘highest mean monthly inflow.’’

Response

The Department agrees with the Department of Trans-
portation’s recommendation and amended subsection (a)
as follows:

(a) Dams must include a device to allow the com-
plete draining of the reservoir unless the Department
determines that an outlet works is not feasible for a
specific dam. At minimum, the device must be sized
to pass a minimum of 70% of the highest mean
monthly inflow at the site plus the capacity to drain
the top 2 feet of reservoir storage below normal pool
in 24 hours. The highest mean monthly flow shall be
determined from statistics of an appropriate stream
gage, as approved by the Department, transferred to
the dam site by the ratio of the drainage areas. The
Department may require an increased size to provide
for the integrity of the dam and to protect life and
property with an adequate margin of safety.

G. Benefits, Costs and Compliance

Benefits

The final-form rulemaking clarifies existing regulations
to make them easier for the regulated community to
understand and to better assure proper planning, design,
construction, operation, maintenance and monitoring of
dams and reservoirs to protect the health, safety, welfare
and property of the public and protect the water quality
and natural regime of watercourses.

The final-form rulemaking amends the Department’s
dam safety and waterway management regulations to
address the findings of a recent audit of the Program by
the Auditor General’s office and to incorporate amend-
ments to strengthen the Program. The audit highlighted
regulatory changes to improve the Program. The Depart-
ment amends the regulations to address the concerns of
the Program and issues raised in the audit. The final-
form rulemaking amends numerous sections to address
Program concerns and address the audit findings by
clarifying existing sections and amending outdated sec-
tions. The protection of the public will be improved by
providing the Commonwealth the financial wherewithal
to remove or otherwise modify unsafe or deficient high-
hazard dams that are abandoned by their owners or when
owners refuse to make necessary safety improvements.
The protection of the public will also be improved by the
clarification of engineering design requirements necessary
for the proper design and construction of dams.
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Compliance Costs
The final-form rulemaking applies to owners or opera-

tors of dams. There are approximately 2,333 owners of

3,256 dams that are affected by the existing regulations.
The following table shows a breakdown of the ownership
type:

New Hazard Potential Category
Ownership Category 1 Category 2 Category 3 Category 4
County Owned 78 0 2 22
Municipally Owned 183 10 38 331
Privately Owned 340 73 221 1685
State Owned 89 5 17 162

Category 1. Substantial population at risk, 10 or more
people, or numerous small businesses or a large business
or school.

Category 2. Few people at risk, less than 10 people or a
small number of small businesses.

Category 3. No population at risk, but significant
damage to private or public property and short duration
public inconvenience.

Category 4. No population at risk and only minimal
damage to private or public property and no significant
public inconvenience

The only additional cost in the amendments to the
final-form rulemaking is for providing proof of financial
responsibility. Proof of financial responsibility will be
required from private individuals or businesses who own
an existing Hazard Potential Classification Category 1 or
Category 2 dam. The proof of financial responsibility
must be a bond or other legal device of a form acceptable
to the Department, payable to the Commonwealth, which
guarantees proper construction, repair, operation and
maintenance, inspection and monitoring, and removal, if
necessary, of the facility. The cost is derived from an
engineering estimate for the removal of the dam, and is
dam-specific based on the size and type (earthfill, con-
crete, stone masonry, and the like) of dam. The proof of
financial responsibility can be met by providing the
Department with a surety bond or a collateral bond
secured by a negotiable bond, cash, certified check, cash-
ier’s check, treasurer’s check, irrevocable letter of credit
or certificate of deposit. The amount of the bond or other
legal device could range from $25,000 to $200,000 per
dam. This would be the actual cost to the owner if they
used a negotiable bond, cash, certified check, cashier’s
check, treasurer’s check or certificate of deposit. If the
owner provides a surety bond or irrevocable letter of
credit, the actual cost would range from $250 to $4,000
annually. Because most of the privately owned dams are
generally on the smaller side, the amount of the bond and
annual maintenance cost will be toward the lower end of
the range. Businesses regulated by the Pennsylvania
Public Utility Commission (PUC) need only provide a
certificate of public convenience from the PUC to meet
the proof of financial responsibility requirement. Owner-
ship of the dam by a governmental agency meets the
requirement to provide proof of financial responsibility.
Should this amendment not be approved the cost to the
Commonwealth could be significant. In cases when a bond
or other legal device is not in place, the Commonwealth
would be responsible, at its expense, to take corrective
actions. This would be necessary when a dam hazard
emergency develops and the owner is unwilling or unable
to take corrective actions necessary to prevent dam
failure and potential loss of life downstream.

Compliance Assistance Plan
Financial assistance is not necessary. Dam owners

affected by the final-form rulemaking will be advised by
letter advising of the amendments and how they can
comply with the changes. Because most of the amend-
ments are for clarification purposes, there will be little
effect on dam owners.
Paperwork Requirements

The only additional paperwork required would be the
need to obtain the necessary proof of financial responsibil-
ity. This is not an annual requirement, as the amount
needed for proof of financial responsibility is updated
every 10 years.
H. Sunset Review

These regulations will be reviewed in accordance with
the sunset review schedule published by the Department
to determine whether the regulations effectively fulfill the
goals for which they were intended.
I. Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P. S. § 745.5(a)), on April 14, 2010, the Department
submitted a copy of the notice of proposed rulemaking,
published at 40 Pa.B. 2211 (April 24, 2010), to the
Independent Regulatory Review Commission (IRRC) and
the Chairpersons of the House and Senate Environmental
Resources and Energy Committees for review and com-
ment.

Under section 5(c) of the Regulatory Review Act, IRRC
and the House and Senate Committees were provided
with copies of the comments received during the public
comment period, as well as other documents when re-
quested. In preparing the final-form rulemaking, the
Department has considered all comments from IRRC, the
House and Senate Committees and the public.

Under section 5.1(j.2) of the Regulatory Review Act (71
P. S. § 745.5a(j.2)), on November 17, 2010, the final-form
rulemaking was deemed approved by the House and
Senate Committees. Under section 5.1(e) of the Regula-
tory Review Act, IRRC met on November 18, 2010, and
approved the final-form rulemaking.
J. Findings

The Board finds that:

(1) Public notice of proposed rulemaking was given
under sections 201 and 202 of the act of July 31, 1968
(P. L. 769, No. 240) (45 P. S. §§ 1201 and 1202) and
regulations promulgated thereunder, 1 Pa. Code §§ 7.1
and 7.2.

(2) A public comment period was provided as required
by law and all comments were considered.
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(3) This final-form rulemaking does not enlarge the
purpose of the proposed rulemaking published at 40 Pa.B.
2211.

(4) This final-form rulemaking is necessary and appro-
priate for administration and enforcement of the autho-
rizing acts identified in Section C of this preamble.

K. Order

The Board, acting under the authorizing statutes,
orders that:

(a) The regulations of the Department, 25 Pa. Code
Chapter 105, are amended by amending §§ 105.11,
105.13, 105.15, 105.20a, 105.23, 105.25, 105.26, 105.31,
105.34, 105.43, 105.44, 105.47, 105.51, 105.53, 105.63,
105.64, 105.71, 105.82, 105.91—105.94, 105.98, 105.103,
105.104, 105.106, 105.107, 105.111—105.113, 105.121—
105.123, 105.131, 105.133, 105.134, 105.136 and 105.431;
by deleting §§ 105.19, 105.20, 105.52, 105.101, 105.132
and 105.432; and by adding §§ 105.13a, 105.13b, 105.88,
105.89, 105.108 and 105.109 to read as set forth at 40
Pa.B. 2211; and by amending §§ 105.1, 105.4, 105.12,
105.14, 105.21, 105.35, 105.41, 105.42, 105.45, 105.46,
105.61, 105.81, 105.96, 105.97, 105.102 and 105.135 to
read as set forth in Annex A, with ellipses referring to the
existing text of the regulations.

(b) The Chairperson of the Board shall submit this
order, 40 Pa.B. 2211 and Annex A to the Office of General
Counsel and the Office of Attorney General for review and
approval as to legality and form, as required by law.

(c) The Chairperson of the Board shall submit this
order, 40 Pa.B. 2211 and Annex A to IRRC and the Senate
and House Committees as required by the Regulatory
Review Act.

(d) The Chairperson of the Board shall certify this
order, 40 Pa.B. 2211 and Annex A and deposit them with
the Legislative Reference Bureau as required by law.

(e) This order shall take effect immediately.
JOHN HANGER,

Chairperson

(Editor’s Note: For the text of the order of the Indepen-
dent Regulatory Review Commission relating to this
document, see 40 Pa.B. 7000 (December 4, 2010).)

Fiscal Note: Fiscal Note 7-452 remains valid for the
final adoption of the subject regulations.

Annex A

TITLE 25. ENVIRONMENTAL PROTECTION

PART I. DEPARTMENT OF ENVIRONMENTAL
PROTECTION

Subpart C. PROTECTION OF NATURAL
RESOURCES

ARTICLE II. WATER RESOURCES

CHAPTER 105. DAM SAFETY AND WATERWAY
MANAGEMENT

Subchapter A. GENERAL PROVISIONS

GENERAL

§ 105.1. Definitions.

The following words and terms, when used in this
chapter, have the following meanings, unless the context
clearly indicates otherwise:

* * * * *

Archaeological site—A known site of archaeological
significance based on the Comprehensive State Plan for
Conservation of Archaeological Resources. The Compre-
hensive State Plan is available from the Historic and
Museum Commission.

* * * * *

Contributory drainage area—Area upstream of a pro-
posed or existing dam, water obstruction or encroachment
that contributes runoff to a watercourse.

* * * * *

Dam—An artificial barrier, together with its appurte-
nant works, constructed for the purpose of impounding or
storing water or other fluid or semifluid, or a refuse bank,
fill or structure for highway, railroad or other purposes
which does or may impound water or other fluid or
semifluid.

* * * * *

EAP—Emergency Action Plan—A formal document that
identifies potential emergency conditions at a dam and
specifies preplanned actions to be followed to minimize
property damage and loss of life.

(i) The EAP contains procedures and information to
assist the dam owner in issuing early warning and
notification messages to responsible downstream emer-
gency management authorities of the emergency situa-
tion.

(ii) The EAP also contains inundation maps to show
the emergency management authorities of the critical
areas for action in case of an emergency.

* * * * *

Flowage easements—An acquired right of use of another
person’s land for water temporarily or permanently im-
pounded by a dam or backwater from the installation,
operation and maintenance of a water obstruction or
encroachment.

* * * * *

Hydrologic and hydraulic analysis—

(i) A study of the effects of an encroachment or water
obstruction on the flow carrying capacity of a water-
course.

(ii) A study determining the watershed runoff into a
dam and reservoir and the resulting routed outflow from
the dam and its spillway structures.

Incremental dam breach analysis—A process to deter-
mine the highest runoff event during which a dam failure
would cause a threat to life, health, property or the
environment in areas below the dam in excess of the
threat level caused by the same runoff event with no dam
failure.

* * * * *

Letter of Amendment for dams—A letter from the
Department amending an existing Dam Permit for major
maintenance, repair or improvement projects which do
not involve modification to the top-of-dam elevation or
modification of the normal pool reservoir elevation.

Letter of Authorization for dams—A letter from the
Department approving major maintenance, repair or im-
provement projects which do not involve modification to
the top-of-dam elevation or modification of the normal
pool reservoir elevation of a dam which has not been
previously permitted by the Department and meets the
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waiver of permit requirements under § 105.12(b)(1) or (2)
(relating to waiver of permit requirements).

* * * * *

Limited Power and Water Supply Act—The act of June
14, 1923 (P. L. 700, No. 293) (32 P. S. §§ 621—625); and
the act of June 14, 1923 (P. L. 704, No. 294) (32 P. S.
§§ 591—600), regarding Limited Power Permits and Lim-
ited Water Supply Permits from the Water Supply Com-
mission of Pennsylvania and the conditions thereof, to the
flooding and use by holders of Limited Power Permits of
lands owned by the Commonwealth, to the unlawful use
for water or steam power developments of dams and
changes in streams hereafter constructed or made other-
wise than under Limited Power Permits, and to proceed-
ings for the enforcement of this act.

Maintenance dredging—Periodic dredging conducted to
accomplish one or more of the following purposes:

(i) Maintain adequate depths for navigation.

(ii) Assure proper passage of ice and flood flows.

(iii) Preserve the safety, stability and proper operation
of the dam, water obstruction or encroachment.

(iv) Restore the natural or previously permitted reser-
voir capacity.

(v) Restore flood protection projects to original design
dimensions.

Major dam design revision—A revision to a previously
approved or permitted dam design which requires either
the Department’s review or modeling of a revised hydro-
logic and hydraulic analysis of the dam and reservoir’s
capacity to pass or store, or both, the required spillway
design flood; the Department’s review or modeling of an
analysis to determine the ability of the dam’s spillway or
decant to dewater after runoff events; or the Depart-
ment’s review or modeling of a stability analysis of the
revised dam design.

Maximum credible earthquake—A seismic event with a
2% probability of exceedance in 50 years.

* * * * *

PMF—Probable maximum flood—The flood that may be
expected from the most severe combination of critical
meteorologic and hydrologic conditions that are reason-
ably possible in an area. The PMF is derived from the
probable maximum precipitation (PMP) as determined on
the basis of the most recent data available from the
National Oceanographic and Atmospheric Administration
(NOAA).

* * * * *

Person—

(i) A natural person, partnership, association, corpora-
tion, public utility, municipality, municipal authority, po-
litical subdivision of this Commonwealth, receiver or
trustee and a department, board, commission or authority
of the Commonwealth.

(ii) Whenever used in a section prescribing and impos-
ing a penalty or sanction, the term includes the members
of an association and the officers of a corporation, munici-
pality or municipal authority.

* * * * *

Reservoir filling plan—A plan that sets a schedule for
the initial filling of the reservoir behind a new dam or the
refilling of a reservoir after the rehabilitation of an
existing dam.

* * * * *

Spillway—A device which safely conveys the design
flood of a dam without endangering the dam’s safety or
integrity.

* * * * *

Wild trout streams—A stream identified as supporting
naturally reproducing trout populations by the Fish and
Boat Commission under 58 Pa. Code § 57.11 (relating
to listing of wild trout streams). For a list of wild
trout streams, contact the Fish and Boat Commission,
www.fish.state.pa.us.

§ 105.4. Delegations to local agencies.

(a) Under section 17 of the act (32 P. S. § 693.17) and
subject to this section, the Department may by written
agreement delegate to a county conservation district or
other county agency one or more of its regulatory func-
tions including enforcement and the power to permit,
inspect and monitor specified categories of water obstruc-
tions and encroachments.

(b) No delegation may be made of the authority to
issue permits for a water obstruction or encroachment
constructed, owned or maintained by the Commonwealth,
a political subdivision or a public utility. Delegations may
be made of the powers to inspect and monitor the
activities, if the Department retains final authority to
approve or disapprove permits, and concurrent authority
to inspect, monitor and enforce the act.

(c) To the extent delegated by the agreement, the
delegations may include the authority to enforce the act
and this chapter and to exercise other powers and duties
otherwise vested in the Department to implement the act
with respect to the categories of water obstructions and
encroachments covered by the delegation.

(d) A delegation agreement will:

(1) Specify the powers and duties to be performed by
the delegated agency.

(2) Specify the categories of water obstructions and
encroachment activities to be covered by the delegated
agency.

(3) Provide for the commitment by the delegated
agency of sufficient trained staff and resources to perform
the powers and duties to be delegated.

(4) Require the delegated agency to maintain records of
activities performed under the delegation.

(5) Provide for monitoring and supervision by the
Department of performance by the delegated agency of
the functions delegated under the agreement.

(e) A permit for a water obstruction or encroachment
issued by a delegated agency is subject to review by the
Department, unless the right of review is waived by the
Department. A permit issued by a delegated agency shall
become effective 30 days following the receipt of notice by
the Department of issuance, unless the permit is disap-
proved by the Department or an appeal is filed with the
Department under section 17 of the act.

(f) When the Department delegates one or more of its
regulatory functions to a local agency, the Department
will retain the concurrent power to inspect and monitor
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categories of water obstructions and encroachments and
to enforce the act and this chapter.

PERMIT APPLICATIONS
§ 105.12. Waiver of permit requirements.

(a) Under section 7 of the act (32 P. S. § 693.7), the
requirements for a permit are waived for the following
structures or activities, regardless of when commenced. If
the Department upon complaint or investigation finds
that a structure or activity which is eligible for a waiver,
has a significant effect upon safety or the protection of
life, health, property or the environment, the Department
may require the owner of the structure to apply for and
obtain a permit under this chapter.

(1) A dam not exceeding 3 feet in height in a stream
not exceeding 50 feet in width, except wild trout streams
designated by the Fish and Boat Commission.

* * * * *
(10) A navigational aid or marker, buoy, float, ramp or

other device or structure for which a permit has been
issued by the Fish and Boat Commission under 30
Pa.C.S. § 5123(a)(7) (relating to general boating regula-
tions).

* * * * *
(b) The requirements for a permit for existing struc-

tures or activities, as provided in section 6(c) of the act
(32 P. S. § 693.6(c)), are waived for the following struc-
tures or activities, if construction was completed prior to
July 1, 1979. If the Department upon complaint or
investigation finds that a structure or activity which is
eligible for a waiver, has a significant effect upon safety
or the protection of life, health, property or the environ-
ment, the Department may require the owner of the
structure or activity to apply for and obtain a permit
under this chapter.

* * * * *
(2) A dam which the Department determines, on the

basis of preliminary data submitted by the applicant, is of
Size Classification C and Hazard Potential Classification
4, as defined in § 105.91 (relating to classification of
dams and reservoirs) and does not have a significant
effect on coastal resources or an adverse impact on the
environment.

* * * * *
§ 105.14. Review of applications.

* * * * *

(b) In reviewing a permit application under this chap-
ter, the Department will use the following factors to make
a determination of impact:

(1) Potential threats to life or property created by the
dam, water obstruction or encroachment.

(2) Potential threats to safe navigation created by the
dam, water obstruction or encroachment.

(3) The effect of the dam, water obstruction or en-
croachment on the property or riparian rights of owners
upstream, downstream or adjacent to the project.

(4) The effect of the dam, water obstruction or en-
croachment on regimen and ecology of the watercourse or
other body of water, water quality, stream flow, fish and
wildlife, aquatic habitat, instream and downstream uses
and other significant environmental factors.

(5) The impacts of the dam, water obstruction or
encroachment on nearby natural areas, wildlife sanctuar-

ies, public water supplies, other geographical or physical
features including cultural, archaeological and historical
landmarks, National wildlife refuges, National natural
landmarks, National, State or local parks or recreation
areas or National, State or local historical sites.

(6) Compliance by the dam, water obstruction or en-
croachment with applicable laws administered by the
Department, the Fish and Boat Commission and river
basin commissions created by interstate compact.

(7) The extent to which a project is water dependent
and thereby requires access or proximity to or siting
within water to fulfill the basic purposes of the project.
The dependency must be based on the demonstrated
unavailability of any alternative location, route or design
and the use of location, route or design to avoid or
minimize the adverse impact of the dam, water obstruc-
tion or encroachment upon the environment and protect
the public natural resources of this Commonwealth.

(8) Present conditions and the effects of reasonably
foreseeable future development within the affected water-
shed upstream and downstream of the dam, water ob-
struction or encroachment:

* * * * *

(c) In reviewing a permit application under § 105.11(c)
(relating to permit requirements) and section 6(c) of the
act (32 P. S. § 693.6(c)) for the operation and mainte-
nance of an existing dam, water obstruction or encroach-
ment, the Department will use the following factors:

(1) Potential threats to life, property or safe navigation
created by the continuing operation or maintenance of the
project.

(2) Adverse impact on stream flow, water quality or the
environment which might be reduced or mitigated by
reasonable changes in the operation of the project.

(3) Compliance of the operation and maintenance of the
project with applicable laws administered by the Depart-
ment, the Fish and Boat Commission and river basin
commissions created by interstate compact.

(d) The Department may review a permit application
for the operation and maintenance of existing projects
without regard to the design criteria and construction
requirements in Subchapters B—J. If the Department
finds that an existing dam, water obstruction or encroach-
ment is unsafe or adversely affects property or the
environment, it may consider application of criteria and
requirements reasonably necessary to correct the condi-
tions.

PERMIT ISSUANCE, TRANSFER AND
REVOCATION

§ 105.21. Criteria for permit issuance and denial.

(a) In addition to the other requirements of this chap-
ter, a permit application will not be approved unless the
applicant demonstrates that the following conditions are
met:

(1) The application is complete and accurate.

(2) The proposed project or action complies with the
standards and criteria of this title and with other laws
administered by the Department, the Fish and Boat
Commission and river basin commissions created by
interstate compact.

(3) The proposed project or action will adequately
protect public health, safety and the environment.
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(4) The proposed project or action is consistent with the
environmental rights and values secured by Pa. Const.
Art. I, § 27 and with the duties of the Commonwealth as
trustee to conserve and maintain public natural resources
of this Commonwealth.

(5) The applicant has not been found to be in continu-
ing violation of this title or other laws administered by
the Department, the Fish and Boat Commission, or a
river basin commission created by interstate compact,
including, but not limited to, a violation of an adjudica-
tion and order, agreement, consent order or decree,
whether or not the applicant’s violation resulted in an
order or civil penalty assessment.

(6) The applicant has submitted adequate proof of
financial responsibility, if required under § 105.13b (re-
lating to proof of financial responsibility).

(b) A permit issued under this chapter shall be subject
to the general and special conditions regarding construc-
tion, operation, maintenance, inspection and monitoring
of a project or action that the Department may deem
necessary to assure compliance with the requirements
and purposes of this chapter, the act, the Flood Plain
Management Act (32 P. S. §§ 679.101—679.601) and other
laws administered by the Department, the Fish and Boat
Commission and river basin commissions created by
interstate compact.

(c) The Department may not issue a permit to operate
and maintain a dam, water obstruction or encroachment
constructed without a permit unless one of the following
is met:

(1) The Department determines that the structure or
activity complies with the standards and criteria of this
title, including replacement in accordance with § 105.20a
(relating to wetland replacement criteria), and with other
laws administered by the Department, the Fish and Boat
Commission and river basin commissions created by
interstate compact.

(2) The Department determines that the structure or
activity does not comply with the standards and criteria
of this title and with other laws administered by the
Department, the Fish and Boat Commission and river
basin commissions created by interstate compact, that the
effect on wetlands will be mitigated, and at least one of
the following is met:

(i) Restoration would cause destruction of a dwelling
occupied by a person who had no role in the planning or
construction of the project.

(ii) Restoration may result in more long term damage
than would be caused by allowing the project to remain in
place.

(iii) Restoration would be unsuccessful due to material
changes in the condition of the site and its surrounding
area.

(iv) There are extraordinary circumstances which pre-
clude restoration.

(d) The reason for denial of a permit application and
appeal procedures will be communicated in writing to the
applicant.

(e) In an appeal from a Department action concerning
a permit application to operate and maintain a dam,
water obstruction or encroachment, the applicant has the
burden of proving that there is no reasonable basis for
the Department’s action.

SUBMERGED LANDS OF THE
COMMONWEALTH—LICENSES AND ANNUAL

CHARGES
§ 105.35. Charges for use and occupation of sub-

merged lands of this Commonwealth.

* * * * *

(c) Charges may not be imposed under section 15 of the
act or section 514 of The Administrative Code of 1929 for
the following categories of activities and structures:

(1) An activity or structure constructed, owned or
operated by a department, commission or agency of the
Commonwealth or the Federal government.

(2) A project or activity constructed, or operated pri-
marily for the benefit of a State building or a State
institution.

(3) A flood control project constructed, owned or oper-
ated by an agency of the Commonwealth, the Federal
government or a municipality.

(4) A project or activity constructed, owned or operated
by a political subdivision of this Commonwealth which
provides potable water supply, sewage disposal or other
similar services necessary for public health and welfare,
or in connection with a service for which no fees or
charges other than general taxes are imposed.

(5) A facility to provide access to the general public to
water for recreational boating, fishing, hunting, swim-
ming or other recreation where the access is provided
without charge or on a nonprofit basis.

(6) A structure or facility constructed and operated
exclusively to improve fish habitat, under a cooperative
agreement with the Fish and Boat Commission.

(7) A private recreational dock constructed under a
general permit.

(d) The annual charges imposed in subsections (a) and
(b) may be revised by the EQB after approval by the
Governor and reasonable notice to the holder of a license
issued under this section.

(e) This section does not apply to a crossing contiguous
to or in a State park or State forest lands. Easements for
the crossings shall be administered in accordance with
section 514 of The Administrative Code of 1929 and the
park and forest land management practices of the Depart-
ment of Conservation and Natural Resources.

(f) The removal of sand, gravel and other valuable
minerals from submerged lands of this Commonwealth
are subject to the royalty and agreement provisions
established under section 1908-A of The Administrative
Code of 1929 (71 P. S. § 510-8).

CONSTRUCTION REQUIREMENTS AND
PROCEDURES

§ 105.41. Notices and reports.

(a) Except for work authorized under §§ 105.12(a),
105.64 and Subchapter L (relating to waiver of permit
requirements; emergency permits; and general permits),
the permittee shall meet the following:

(1) For permits or approvals issued for water obstruc-
tions or encroachments, requirements to provide notice of
commencement of work and status reports, if any, shall
be identified in conditions of the permit or by order of the
Department.

(2) For permits or approvals issued for dams, the
permittee or owner shall schedule a preconstruction meet-
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ing between the permittee or owner, the Department, the
contractor and the engineer responsible for construction
supervision. The preconstruction meeting must be con-
ducted at least 15 days but not more than 30 days prior
to the commencement of construction unless a different
time is established by the Department. Thereafter, a
detailed report on the status of construction must be
submitted monthly to the Department of Environmental
Protection, Division of Dam Safety, until construction has
been completed.

(b) The Department may require submission of addi-
tional reports, as it deems necessary, on the status of
construction.
§ 105.42. Terms and conditions of Department per-

mits and approvals.
(a) The permittee shall fully inform the engineer or

contractor responsible for the supervision and conduct of
work of the terms, conditions, restrictions and covenants
covered by a permit, Letter of Amendment, Letter of
Authorization, or other Department approval issued un-
der this chapter.

(b) Prior to the commencement of construction, the
permittee shall file an acknowledgment form provided by
the Department, signed by the permittee and other
project personnel, as specified on the form, acknowledging
the terms, conditions, restrictions and covenants in the
permit and, required by the Department, for a Letter of
Amendment or Letter of Authorization. Unless the ac-
knowledgment form has been completed and filed, the
permit or other Department approval is void.

(c) A copy of the permit or other Department approval
and the acknowledgment form must be available at the
work site for inspection upon request by an officer or
agent of the Department or another Federal, State,
county or municipal agency.
§ 105.45. Inspections by the Department.

Work, structures and land covered under a permit or
other Department approval issued under this chapter
shall at all times be subject to inspection by representa-
tives of the Department, and the permittee or owner shall
allow representatives of the Department to enter a prop-
erty, premises or place associated with the permitted or
approved project for the purposes of the inspection.
§ 105.46. Implementation of erosion and sedimenta-

tion control plans.
(a) During the construction of a dam, water obstruction

or encroachment, the permittee shall follow the erosion
and sediment control plan prepared in accordance with
Chapter 102 (relating to erosion and sediment control)
and submitted as part of the application.

(b) Construction must be done in a manner to minimize
erosion of banks and bed of the stream and disturbance of
the regimen of the stream.
INVESTIGATION AND CORRECTION OF UNSAFE

CONDITIONS—EMERGENCY PROCEDURES
§ 105.61. Procedures for investigations.

The Department may, if it finds there is reasonable
cause to suspect the existence of conditions adversely
affecting the safety of a dam, water obstruction or
encroachment, order the owner to conduct investigations,
studies, tests and analyses that may be required to
properly evaluate the safety of the structure. The investi-
gations, studies, tests and analyses shall be accomplished
under the supervision of a registered professional engi-
neer, experienced in the design, construction, operation

and maintenance of the facilities and approved by the
Department, and shall be accomplished in accordance
with methods the Department may prescribe. Failure to
conduct the ordered investigations, studies, tests and
analyses and provide the investigation results of the
activities to the Department on request will constitute
adequate grounds for revocation or suspension of a per-
mit.

Subchapter B. DAMS AND RESERVOIRS
PERMITS, LETTERS OF AMENDMENTS AND

LETTERS OF AUTHORIZATIONS
§ 105.81. Permit applications for construction and

modification of dams and reservoirs.
(a) In addition to the information required under

§§ 105.13, 105.13a, 105.13b and 105.15, permit applica-
tions under this subchapter for the construction or modifi-
cation of dams and reservoirs must provide the following
information:

(1) Reports and data detailing the conduct and results
of investigations and tests necessary to determine the
safety, adequacy and suitability of design, including:

(i) Data concerning subsoil and rock foundation condi-
tions.

(ii) Data concerning exploratory pits, drilling, coring
and tests to determine seepage rates.

(iii) Data concerning the strength tests necessary to
measure the physical properties and behavior of founda-
tions and embankment materials at the dam or reservoir
site.

(iv) Data concerning the geology of the dam site or
reservoir area, indicating possible hazards such as faults,
weak seams and joints.

(v) Data concerning availability and quality of con-
struction materials.

(vi) A ‘‘Dam Stability Report’’ as required under
§ 105.97 (relating to stability of structure).

(vii) Other information as may be necessary to deter-
mine the safety, adequacy and suitability of the design,
including the design calculations for the dam, which shall
be made available to the Department on request.

(2) Site plan and cross sectional views required under
§ 105.13(d)(1)(i) (relating to permit applications-informa-
tion and fees).

(3) Construction plans, specifications and design re-
ports to evaluate the safety, adequacy and suitability of
the proposed dam, reservoir and appurtenant works in
order to determine compliance with this chapter.

(4) A schedule indicating proposed commencement and
completion dates for construction.

(5) For projects involving storage of fluids or semifluids
other than water, information concerning the chemical
content, viscosity and other pertinent physical character-
istics of the fluid or semifluid impounded.

(6) An instrumentation plan including justification and
design for the installation of permanent monitoring in-
struments to measure the performance of the dam. If no
instrumentation is considered necessary, justification
shall be provided.

(7) A hydrologic and hydraulic analysis, submitted as a
separate report, which includes:

(i) The size, shape and characteristics of the drainage
basin.
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(ii) Current precipitation data and precipitation distri-
bution information as required by the Department.

(iii) Streamflow records.
(iv) Flood flow records and estimates.
(v) An incremental dam breach analysis, storage capac-

ity and reservoir surface area for normal pool and
maximum storage elevations.

(vi) Other hydrologic and hydraulic determinations nec-
essary for the design and operation of the dam.

(8) For existing dams, copies of the structure’s most
recent inspection reports.

(9) EAP if required under § 105.134 (relating to EAP).
(10) Proof of title or adequate flowage easements for

land area below the top of the dam elevation that is
subject to inundation.

(11) An Operation and Maintenance Manual for the
dam as required under § 105.131 (relating to operation,
maintenance and monitoring).

(12) Other information the Department may require.
(b) The Department may waive specific information

requirements of this section in writing, if the Department
finds that specific information is not necessary to review
the application.

CLASSIFICATION AND DESIGN CRITERIA FOR
APPROVAL OF CONSTRUCTION, OPERATION,

MODIFICATION AND MAINTENANCE

§ 105.96. Outlet works.
(a) Dams must include a device to allow the complete

draining of the reservoir unless the Department deter-
mines that an outlet works is not feasible for a specific
dam. At minimum, the device must be sized to pass a
minimum of 70% of the highest mean monthly inflow at
the site plus the capacity to drain the top 2 feet of
reservoir storage below normal pool in 24 hours. The
highest mean monthly flow shall be determined from
statistics of an appropriate stream gage, as approved by
the Department, transferred to the dam site by the ratio
of the drainage areas. The Department may require an
increased size to provide for the integrity of the dam and
to protect life and property with an adequate margin of
safety.

(b) In determining the reasonable time period for
drainage of the reservoir, the dam owner, the dam
owner’s engineer, and the Department may consider,
without limitation, the following factors:

(1) The damage potential posed by possible failure of
the dam.

(2) The risk and nature of potential failure and the
time likely to be available to avert the failure after notice
of conditions threatening the safety or stability of the
dam.

(3) The purpose of the dam and reservoir.
(4) The capacity and stability of available drainage

courses to convey the waters released from the reservoir
in the event of emergency drainage.

(5) The influence of rapid drawdown on the stability of
the dam, its appurtenant works and the upstream natu-
ral slopes of the reservoir.

(c) Under normal conditions, the maximum rate of
drawdown for reservoirs impounded by earthfill dams
should not exceed 1 foot per day without prior approval
by the Department. Under emergency conditions, the

maximum rate of partial or complete drawdown of reser-
voirs must be approved by the Department, when fea-
sible.

(d) Each outlet works must include upstream closure,
trashrack, and a means of dissipating the energy of flow
at its outlet to assure conveyance of flow without endan-
gering the safety and integrity of the dam or the natural
environment of the stream.
§ 105.97. Stability of structures.

(a) Dams must be structurally sound and be con-
structed of sound and durable materials. The structure
must be stable during and at the completion of construc-
tion.

(b) As part of the permit application for the construc-
tion or modification of a dam, the design engineer shall
submit to the Department, under professional seal and
certification, a report entitled ‘‘Dam Stability Report’’
which clearly demonstrates to the Department that the
requirements of subsection (a) have been satisfied. At a
minimum, this report must address the following consid-
erations:

(1) The physical properties of the materials available
for construction.

(2) A stability analysis based on the properties of the
structure’s materials and on the seismic forces and
seepage conditions affecting the structure.

(3) The methods of construction.
(4) The conditions of operation of the dam and reser-

voir.
(c) Earthfill dams must be demonstrated to be stable

for the following conditions:
(1) Normal pool with steady-state seepage conditions

with a factor of safety of 1.5.
(2) Maximum pool with steady-state seepage conditions

with a factor of safety of 1.4.
(3) Sudden drawdown from normal pool conditions with

a factor of safety of 1.2.
(4) Normal pool with steady-state seepage conditions

under seismic forces produced by the maximum credible
earthquake with a factor of safety of 1.1.

(5) Completion of construction with no pool with a
factor of safety of 1.3.

(d) Gravity dams must be demonstrated to be stable for
the following conditions:

(1) Normal pool with appropriate uplift pressures, ice
loads and silt loads with a factor of safety of 2.0.

(2) Maximum pool with appropriate uplift pressures
and silt loads with a factor of safety of 1.7.

(3) Normal pool with appropriate uplift pressures and
silt loads under seismic forces produced by the maximum
credible earthquake with a factor of safety of 1.3.

(e) For gravity dams, the overturning stability is ac-
ceptable when the resultant of all forces acting on the
dam is located as follows:

(1) Within the middle third of the structure for normal
pool conditions.

(2) Within the middle half of the structure for maxi-
mum pool conditions.

(3) Within the structure for earthquake conditions.
(f) For gravity dams, the foundation bearing pressures

must be less than or equal to the allowable for no pool,
normal pool and maximum pool conditions and less than
133% of the allowable for earthquake conditions.
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(g) The factors of safety for earthfill dams or gravity
dams must be the higher of:

(1) The factors of safety in subsections (c) and (d).

(2) The factors of safety in the most recent Engineering
Manuals developed by the United States Army Corps of
Engineers relating to stability of dam structures.

(h) The Department may consider a revised factor of
safety for a class of dams or reservoirs when it can be
demonstrated that the factor of safety provides for the
integrity of the dams or reservoirs and adequately pro-
tects life and property.

CONSTRUCTION REQUIREMENTS AND
PROCEDURES

§ 105.102. Personnel and supervision.

(a) The permittee or owner shall file with the Depart-
ment, at least 15 days prior to the commencement of
construction, a statement setting forth the name and
employer, including contact information, of the following:

(1) The professional engineer responsible for oversight
and supervision of construction.

(2) Representatives of the professional engineer.

(3) Contractors conducting the work authorized by the
permit, letter of amendment or letter of authorization as
required by the Department.

(b) Work must be conducted under the oversight and
supervision of a professional engineer. The professional
engineer or a representative of the professional engineer
shall be on the work site during significant construction
activities until the completion of the dam.

OPERATION, MAINTENANCE AND EMERGENCIES

§ 105.135. Dam hazard emergencies.

(a) For the purposes of this section, a dam hazard
emergency means a condition which the Department,
permittee or owner of the dam reasonably finds consti-
tutes an imminent threat to life or property above or
below a dam, whether arising from the condition of the
dam and appurtenant works or extraordinary natural
conditions, affecting the safety and stability of the dam,
including flood, earthquake and ice jam.

(b) The emergency procedures and the EAP required
under §§ 105.63 and 105.134 (relating to emergency
procedures; and EAP) shall be followed by the permittee
and owner of a dam or reservoir in the event of an actual
or potential dam hazard emergency.

(c) If a dam hazard emergency exists, the permittee or
owner of the dam shall immediately notify appropriate
emergency management officials identified in the emer-
gency action plan required under §§ 105.63 and 105.134
of the existence of the hazard and request the authorities
to initiate appropriate action to assure protection of life
and property; and the permittee or owner shall immedi-
ately take actions as authorized by the Department
necessary to prevent dam failure or loss of life or
property.

(d) The Department, upon determining that a dam
hazard emergency exists, will notify the owner immedi-
ately to take actions the Department determines are
necessary to prevent dam failure or loss of life or
property.

[Pa.B. Doc. No. 11-37. Filed for public inspection January 7, 2011, 9:00 a.m.]

PART I. DEPARTMENT OF ENVIRONMENTAL PRO-
TECTION

Subpart C. PROTECTION OF
NATURAL RESOURCES

ARTICLE III. AIR RESOURCES
CHAPTER 129. STANDARDS FOR SOURCES

Corrective Amendment to 25 Pa. Code § 129.51

The Department of Environmental Protection has dis-
covered a discrepancy between the agency text of 25
Pa. Code § 129.51 (relating to general) as deposited with
the Legislative Reference Bureau and the official text
published at 40 Pa.B. 7340, 7354 (December 25, 2010).
Amendments made to this section at 40 Pa.B. 7224, 7231
(December 18, 2010) were not incorporated into the
December 25th version of the regulation.

Therefore, under 45 Pa.C.S. § 901, the Department of
Environmental Protection has deposited with the Legisla-
tive Reference Bureau a corrective amendment to 25
Pa. Code § 129.51. The corrective amendment to 25
Pa. Code § 129.51 is effective as of December 25, 2010,
the date the defective official text appeared in the
Pennsylvania Bulletin.

The correct version of 25 Pa. Code § 129.51 appears in
Annex A.

TITLE 25. ENVIRONMENTAL PROTECTION
PART I. DEPARTMENT OF ENVIRONMENTAL

PROTECTION
Subpart C. PROTECTION OF

NATURAL RESOURCES
ARTICLE III. AIR RESOURCES

CHAPTER 129. STANDARDS FOR SOURCES
§ 129.51. General.

(a) Equivalency. Compliance with §§ 129.52, 129.52a,
129.52b, 129.52c and 129.54—129.73 and 129.77 may be
achieved by alternative methods if the following exist:

(1) The alternative method is approved by the Depart-
ment in an applicable plan approval or operating permit,
or both.

(2) The resulting emissions are equal to or less than
the emissions that would have been discharged by com-
plying with the applicable emission limitation.

(3) Compliance by a method other than the use of a low
VOC coating, adhesive, sealant, adhesive primer, sealant
primer, surface preparation solvent or cleanup solvent or
ink which meets the applicable emission limitation in
§§ 129.52, 129.52a, 129.52b, 129.52c, 129.67, 129.73 and
129.77 shall be determined on the basis of equal volumes
of solids.

(4) Capture efficiency testing and emissions testing are
conducted in accordance with methods approved by the
EPA.

(5) Adequate records are maintained to ensure enforce-
ability.

(6) The alternative compliance method is incorporated
into a plan approval or operating permit, or both, re-
viewed by the EPA, including the use of an air cleaning
device to comply with § 129.52, § 129.52a, § 129.52b,
§ 129.52c, § 129.67, § 129.68(b)(2) and (c)(2), § 129.73 or
§ 129.77.

(b) New source performance standards. Sources covered
by new source performance standards which are more
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stringent than those contained in this chapter shall
comply with those standards in lieu of the standards
found in this chapter.

(c) Demonstration of compliance. Test methods and
procedures used to monitor compliance with the emission
requirements of this section are those specified in Chap-
ter 139 (relating to sampling and testing).

(d) Records. The owner or operator of a facility or
source subject to the VOC emission limitations and
control requirements in this chapter shall keep records to
demonstrate compliance with the applicable limitation or
control requirement.

(1) The records shall provide sufficient data and calcu-
lations to clearly demonstrate that the emission limita-
tions or control requirements are met. Data or informa-
tion required to determine compliance with an applicable
limitation shall be recorded and maintained in a time
frame consistent with the averaging period of the stan-
dard.

(2) The records shall be retained at least 2 years and
shall be made available to the Department on request.

(3) An owner or operator claiming that a facility or
source is exempt from the VOC control provisions of this
chapter shall maintain records that clearly demonstrate
to the Department that the facility or source is not
subject to the VOC emission limitations or control re-
quirements.

[Pa.B. Doc. No. 11-38. Filed for public inspection January 7, 2011, 9:00 a.m.]

ENVIRONMENTAL QUALITY BOARD
[ 25 PA. CODE CH. 250 ]

Administration of the Land Recycling Program

The Environmental Quality Board (Board) amends
Chapter 250 (relating to administration of Land Recycling
Program). The final-form rulemaking updates the State-
wide health standards (SHS) by using current United
States Environmental Protection Agency (EPA) guidance
and updated toxicological information. The final-form
rulemaking also corrects errors and codifies certain estab-
lished policies into regulation.

This order was adopted by the Board at its meeting of
August 30, 2010.

A. Effective Date

The final-form rulemaking go into effect upon publica-
tion in the Pennsylvania Bulletin.

B. Contact Persons

For further information, contact Troy Conrad, Director,
Land Recycling Program, P. O. Box 8471, Rachel Carson
State Office Building, Harrisburg, PA 17105-8471, (717)
783-7816; or Kurt Klapkowski, Assistant Counsel, Bureau
of Regulatory Counsel, P. O. Box 8464, Rachel Carson
State Office Building, Harrisburg, PA 17105-8464, (717)
787-7060. Persons with a disability may use the Pennsyl-
vania AT&T Relay Service, (800) 654-5984 (TDD users) or
(800) 654-5988 (voice users). This final-form rulemaking
is available electronically through the Department of
Environmental Protection’s (Department) web site: http://
www.dep.state.pa.us.

C. Statutory Authority

This final-form rulemaking is being made under the
authority of sections 104(a) and 303(a) of the Land
Recycling and Environmental Remediation Standards Act
(Land Recycling Act) (35 P. S. §§ 6026.104(a) and
6026.303(a)), and section 1920-A of The Administrative
Code of 1929 (71 P. S. § 510-20). Section 104(a) of the
Land Recycling Act authorizes the Board to adopt SHS,
appropriate mathematically valid statistical tests to de-
fine compliance with the Land Recycling Act and other
regulations that may be needed to implement the provi-
sions of the Land Recycling Act. Section 303(a) of the
Land Recycling Act authorizes the Board to promulgate
SHS for regulated substances for each environmental
medium and methods used to calculate the standards.
Section 1920-A of The Administrative Code of 1929
authorizes the Board to formulate, adopt and promulgate
rules and regulations that are necessary for the proper
work of the Department.

D. Background of the Final-Form Rulemaking

The primary purpose of this final-form rulemaking is to
update the standards related to cleanup of contaminated
sites under the Land Recycling Act. The Land Recycling
Act requires the Board to establish by regulation uniform
Statewide health-based standards so that any substantial
present or probable future risk to human health and the
environment is eliminated. The original standards were
promulgated in 1997 and codified in Chapter 250. Section
104(a) of the Land Recycling Act explicitly recognizes that
the standards would need to be updated over time as
better science became available and as the need for
clarification or enhancement of the Land Recycling Pro-
gram (Program) became apparent. Updating the stan-
dards serves the public as the Department is able to use
the most up-to-date health and scientific information to
establish the cleanup standards. In addition, the changes
in standards serve both the public and the regulated
community as they provide clear information on what is
or will be done at contaminated sites. This gives the
public notice and provides remediators with a clear
endpoint to the remediation process. Several amendments
are currently part of guidance, but are being added to
Chapter 250 to give the requirements the legal status of a
binding norm, which should lead to greater consistency
and clarity across this Commonwealth.

E. Summary of Changes to and Comments and Responses
on the Proposed Rulemaking

The Board received comments on the proposed rule-
making from six commentators. Five individuals submit-
ted comments during the 30-day public comment period,
subsequent to the publication of proposed rulemaking at
40 Pa.B. 1297 (March 6, 2010). The Department provided
the Independent Regulatory Review Commission (IRRC)
with all comments received during the public comment
period. On May 5, 2010, IRRC submitted written com-
ments to the Board. Based on the comments received,
several changes have been made in the final-form rule-
making.

§ 250.1. Definitions

One commentator pointed out that regulations have the
full force and effect of law and establish a binding norm
that is applicable to all that fall under its jurisdiction
and, therefore, regulations must be clear and unambigu-
ous. The commentator felt that the first sentence of the
definition for ‘‘EQL—estimated quantitation limit’’ accom-
plishes this goal, but that the remaining sentences lack
the clarity needed to establish a binding norm and should
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be deleted. The Board accepts this comment and deleted
all but the first sentence of this definition.

§ 250.11. Periodic review of MSCs

Two commentators felt that the Board should clarify
how the Department will implement this section and the
effects that changes to the medium-specific concentrations
(MSCs) might have on remediation projects that are
either in the planning stages or have already begun. The
Board believes that it is sufficient to state that any
revised standards will become effective upon publication
in the Pennsylvania Bulletin. Future changes will be
administered in the same manner as with previous
amendments to the regulations and the current rule-
making. This means that the new standards must be met
in any final report submitted after the day the final-form
rulemaking is published. The entire rulemaking process,
from the time the initial draft rules are first publicly
available, through the proposal of the rules and the
official comment period, until the final rules are promul-
gated, typically takes over 2 years. This provides licensed
professionals working on remediation projects sufficient
notice of likely changes.

§ 250.304. MSCs for groundwater

§ 250.305. MSCs for soil

In § 250.304(c), the Board is amending a reference to
an EPA Office of Water publication. One commentator felt
that, as required under § 1.6 of the Pennsylvania Code &
Bulletin Style Manual (relating to incorporation by refer-
ence), the year or edition of the document being incorpo-
rated by reference should be included in the final-form
regulation. The Board agrees and has added the year of
publication of the document.

In both sections, the Board proposed to add language
that would require remediators using the SHS under the
Land Recycling Act to address vapor intrusion exposure
pathways in one of two ways. One commentator believed
that the Department lacks statutory authority under the
Land Recycling Act to require evaluation of the vapor
intrusion pathway through the MSC formulas or other-
wise under the SHS. The Board does not agree with the
position of the commentator. Section 303(c) of the Land
Recycling Act requires that when establishing an MSC for
groundwater and soils that the calculation shall address
the ingestion and inhalation of volatiles and particulates.
The Land Recycling Act provides authority for the Board
to promulgate SHS MSCs that address the vapor intru-
sion pathway. This can be done directly through promul-
gation of MSCs that directly address the vapor intrusion
pathway, or indirectly through promulgation of MSCs
that do not directly address the vapor intrusion pathway
but are supplemented by assessment and remediation
procedures that otherwise address the vapor intrusion
pathway.

One commentator felt that the reference to technical
guidance published by the Department is vague. Another
commentator felt that it is inappropriate to incorporate
technical guidance by reference because it would give the
document the authority of a duly promulgated regulation
without the benefit of formal notice and a public comment
period. The commentator also suggested that the Board
consider including the full language of the guidance
document in these regulations. In its final-form, the
rulemaking does not include any reference to the techni-
cal guidance document.

Appendix A, Table 1. Medium-specific concentrations
(MSCs) for organic regulated substances in groundwater
The proposal to leave the MSCs for methyl tertiary-

butyl ether (MTBE) unchanged generated the most com-
ment on the proposed rulemaking. To the extent possible,
the Board consolidated the concerns expressed over this
decision in this discussion. A commentator raised a
unique concern relating to MTBE that is included as a
separate comment.

In its discussion of the treatment of this MSC in the
preamble to the proposed rulemaking, the Board included
the following statement: ‘‘The Department has decided
that the previously considered revisions for MTBE in-
cluded in the September 1, 2009 draft, which allowed for
higher concentrations of MTBE based on health based
calculations, would have resulted in unacceptable taste
and odor impacts on groundwater used for drinking
water.’’ Public commentators are concerned with the
Board’s decision to retain the existing numeric value for
MTBE. As noted in the preamble to the proposed rule-
making, the Department’s Cleanup Standards Scientific
Advisory Board also has concerns ‘‘because they do not
reflect specific health-based criteria from the Land Recy-
cling Act.’’

Aside from the debate on the underlying science of the
MSC for MTBE, a commentator expressed concerns with
the process used by the Board. First, as noted by a
commentator, ‘‘In the absence of an maximum contami-
nant level (MCL) or a health advisory level (HAL), the
Department is statutorily required to calculate the MSC
using valid scientific methods that are not more stringent
than the health-based criteria set forth in Section 303 of
the Land Recycling Act.’’

One commentator questioned the Board’s statutory
authority for basing any MSC on unacceptable taste and
odor impacts and how the decision to retain the MSC for
MTBE at 20 micrograms per liter (µg/L) fit into the
General Assembly’s declaration of policy in section 102 of
the Land Recycling Act (35 P. S. § 6026.102).

In the Chapter 250 regulations as adopted at 27 Pa.B.
4181 (August 16, 1997), the Board promulgated a ground-
water MSC for MTBE of 20 µg/L based on a draft lifetime
health advisory level (HAL) published by the EPA. In
reviewing the basis for the MSC for MTBE in preparation
for this final-form rulemaking, it was determined that the
draft HAL had been deleted from the EPA tables of
drinking water standards. In the most recent publication
of the EPA drinking water standards, MTBE is listed
under a separate table titled Drinking Water Advisories
with an advisory level of 20 µg/L. Early drafts of the
revised tables for this final-form rulemaking used the
toxicity data in Table 5 and the standard formulas to
calculate a groundwater MSC. Upon further consideration
of the issue, the Board decided not to propose a change in
the MSC for MTBE for this final-form rulemaking be-
cause, although the draft HAL was not finalized by the
EPA, the new EPA drinking water advisory level reflects
no change in the degree of protectiveness.

In other, separate comments, one commentator sug-
gested that the Board adopt two separate standards for
MTBE—risk-based MSCs and a separate secondary maxi-
mum contaminant level (SMCL) based on taste and odor
concerns for MTBE. SMCLs are included in the rules
already for several metals based on similar reasons. The
Board has not accepted this suggestion because the EPA
has not promulgated an SMCL level for MTBE.

One commentator related that when there are detect-
able (that is, above the laboratory detection limits or
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practical quantitation limits) levels of MTBE in ground-
water but the levels are below the SHS of 20 µg/L, it is
the need to remove potential liability issues and deter
lawsuits, and not the actual MTBE concentration, that
drives the installation of a treatment system on the
homeowner’s water supply well, and this would still be
the case if the standard was changed to 190/960 µg/L,
particularly if concentrations were below these numbers
yet above the odor threshold of 20 µg/L. However, MSCs
apply at the point of compliance independent of actual
use of the groundwater. Remediators would not necessar-
ily have an incentive to remediate contaminated ground-
water that was below the published MSC levels.
Appendix A, Table 2. Medium-specific concentrations

(MSCs) for inorganic regulated substances in ground-
water
This table includes a reference that indicates that the

MSC for sulfate is a primary maximum contaminant level
(MCL). The EPA does not currently have a finalized MCL
for sulfate. One commentator suggests that the Depart-
ment remove sulfate from having a proposed risk-based
MSC and rely on the SMCL established by the EPA (250
mg/L). In the original 1997 regulations, sulfate appeared
on the main Table 2, with an MSC of 500,000 µg/L based
upon a draft MCL published by the EPA in its publication
‘‘Drinking Water Regulations and Health Advisories’’ (EPA
822-R-96-001, February, 1996). In subsequent versions of
this document, the draft MCL is deleted. The MSC for
sulfates has been revised in Table 2 to indicate that the
new value is based upon the SMCL of 250,000 µg/L which
is published in the 1996 EPA document as well as all
subsequent versions of that document. Since the revised
MSC is based upon an SMCL, the value for sulfates has
been moved from the main body of the table to the table
of secondary contaminants. This move is indicated as a
deletion of sulfates from the main body of the table and
the addition of sulfates to the secondary contaminant
portion of the table.
Preamble—compliance costs

One commentator felt that when the MSCs are lowered
based on toxicological data for chemicals that can be
ubiquitous in the environment, the regulated community
may be forced to expend additional funds to conduct
background studies on these chemicals. Therefore, it may
be inappropriate for the Department to state in the
preamble that the proposed changes are not expected to
add significant costs to the cleanup of contaminated sites.
The Board determined that some cleanup standard con-
centration values will be lower (and therefore their costs
will be higher) and some will be higher (resulting in costs
that will be lower). The Board is not asserting that the
costs for some individual cleanups might not be higher,
especially if the individual cleanup involved large vol-
umes of a substance that has a new significantly lower
concentration number. The finding of the Board was that
the net effect should be negligible.
F. Benefits, Costs and Compliance
Benefits

The Department and the Board are required to update
the cleanup standard concentration values and the associ-
ated toxicological data in a timely manner to assure that
environmental response actions at contaminated sites are
remediated based on the current EPA guidance and
current toxicological information.

Meeting this responsibility in these amended regula-
tions assures the protection of the public health and
environment relating to exposure to regulated substances

when it has been determined that lower concentrations of
a regulated substances are required to meet the stan-
dards established by the Land Recycling Act.

These amended regulations also avoid unnecessary
expense for remediators when remediating contaminated
property when it has been determined that higher concen-
trations of regulated substances are protective and meet
the standards established by the Land Recycling Act.
Compliance Costs

These technical amendments to the land recycling
regulations will affect owners, operators and purchasers
of properties and facilities who volunteer or are required
to perform remediation of contaminated sites.

These changes are not expected to add any significant
costs to the cleanup of contaminated sites under this
Program. Some cleanup standard concentration values
will be lower and some will be higher. The net cost should
be negligible.
Compliance Assistance Plan

The Department regularly provided the regulated pub-
lic with workshops to explain new regulations, guidance
and policy. These are conducted on an average of every 1
to 2 years. Workshops will be planned to coincide with
this final-form rulemaking.
Paperwork Requirements

No forms or reports are required beyond those estab-
lished by the Land Recycling Act.

G. Pollution Prevention

The Pollution Prevention Act of 1990 (42 U.S.C.A.
§§ 13101—13109) established a National policy that pro-
motes pollution prevention as the preferred means for
achieving state environmental protection goals. The De-
partment encourages pollution prevention, which is the
reduction or elimination of pollution at its source, through
the substitution of environmentally friendly materials,
more efficient use of raw materials or the incorporation of
energy efficiency strategies. Pollution prevention practices
can provide greater environmental protection with greater
efficiency because they can result in significant cost
savings to facilities that permanently achieve or move
beyond compliance. This final-form rulemaking has incor-
porated the following pollution prevention provisions and
incentives:

As this Program assumes pollution has taken place,
minimizing the release is not an option. However, in
remediating a site, potential sources of pollution are often
removed to attain the standards in the Land Recycling
Act, thus eliminating or minimizing the potential for
future exposure to regulated substances.

H. Sunset Review

These regulations will be reviewed in accordance with
the sunset review schedule published by the Department
to determine whether the regulations effectively fulfill the
goals for which they were intended.

I. Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P. S. § 745.5(a)), on February 24, 2010, the Department
submitted a copy of the notice of proposed rulemaking,
published at 40 Pa.B. 1297, to IRRC and the Chairper-
sons of the House and Senate Environmental Resources
and Energy Committees for review and comment.

Under section 5(c) of the Regulatory Review Act, IRRC
and the House and Senate Committees were provided
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with copies of the comments received during the public
comment period, as well as other documents when re-
quested. In preparing the final-form rulemaking, the
Department has considered all comments from IRRC, the
House and Senate Committees and the public.

Under section 5.1(j.2) of the Regulatory Review Act (71
P. S. § 745.5a(j.2)), on October 20, 2010, the final-form
rulemaking was deemed approved by the House and
Senate Committees. Under section 5.1(e) of the Regula-
tory Review Act, IRRC met on October 21, 2010, and
approved the final-form rulemaking.

J. Findings

The Board finds that:

(1) Public notice of proposed rulemaking was given
under sections 201 and 202 of the act of July 31, 1968
(P. L. 769, No. 240) (45 P. S. §§ 1201 and 1202) and
regulations promulgated thereunder, 1 Pa. Code §§ 7.1
and 7.2.

(2) A public comment period was provided as required
by law and all comments were considered.

(3) This final-form rulemaking does not enlarge the
purpose of the proposed rulemaking published at 40 Pa.B.
1297.

(4) These regulations are necessary and appropriate for
administration and enforcement of the authorizing acts
identified in Section C of this preamble.

K. Order

The Board, acting under the authorizing statutes,
orders that:

(a) The regulations of the Department, 25 Pa. Code
Chapter 250, are amended by amending §§ 250.301,
250.303, 250.306—250.308, 250.407, 250.605, 250.704,
250.707 and Appendix A, Tables 1—6 and by adding
§ 250.11 to read as set forth at 40 Pa.B. 1297; and by
amending §§ 250.1, 250.304 and 250.312 to read as set
forth in Annex A, with ellipses referring to the existing
text of the regulations.

(Editor’s Note: The proposal to amend § 250.305 has
been withdrawn. The amendment of § 250.312 was not
included in the proposal at 40 Pa.B. 1297.)

(b) The Chairperson of the Board shall submit this
order, 40 Pa.B. 1297 and Annex A to the Office of General
Counsel and the Office of Attorney General for review and
approval as to legality and form, as required by law.

(c) The Chairperson of the Board shall submit this
order, 40 Pa.B. 1297 and Annex A to IRRC and the Senate
and House Committees as required by the Regulatory
Review Act.

(d) The Chairperson of the Board shall certify this
order, 40 Pa.B. 1297 and Annex A and deposit them with
the Legislative Reference Bureau as required by law.

(e) This order shall take effect immediately.
JOHN HANGER,

Chairperson

(Editor’s Note: For the text of the order of the Indepen-
dent Regulatory Review Commission relating to this
document, see 40 Pa.B. 6487 (November 6, 2011).)

Fiscal Note: Fiscal Note 7-453 remains valid for the
final adoption of the subject regulations.

Annex A
TITLE 25. ENVIRONMENTAL PROTECTION

PART I. DEPARTMENT OF ENVIRONMENTAL
PROTECTION

Subpart D. ENVIRONMENTAL HEALTH AND
SAFETY

ARTICLE VI. GENERAL HEALTH AND SAFETY
CHAPTER 250. ADMINISTRATION OF LAND

RECYCLING PROGRAM
Subchapter A. GENERAL PROVISIONS

§ 250.1. Definitions.
In addition to the words and terms defined in the act,

the following words and terms, when used in this chapter,
have the following meanings, unless the context clearly
indicates otherwise:

* * * * *
EQL—Estimated quantitation limit—The lowest con-

centration that can be reliably achieved within specified
limits of precision and accuracy during routine laboratory
operating conditions.

Enterprise zone—An area specially designated as an
enterprise zone under requirements determined by the
Department of Community and Economic Development.

Environmental covenant—A servitude, as set forth in a
document prepared under 27 Pa.C.S. Chapter 65 (relating
to Uniform Environmental Covenants Act), arising under
an environmental response project which imposes activity
and use limitations.

* * * * *
NPDES—National Pollutant Discharge Elimination

System—The National system for the issuance of permits
under section 402 of the Federal Clean Water Act (33
U.S.C.A. § 1342) including a state or interstate program
which has been approved in whole or in part by the EPA.

PQL—Practical quantitation limit—The lowest limit
that can be reliably achieved within specified limits of
precision and accuracy under routine laboratory condi-
tions for a specified matrix and based on quantitation,
precision and accuracy, normal operation of a laboratory
and the practical need in a compliance-monitoring pro-
gram to have a sufficient number of laboratories available
to conduct the analyses.

* * * * *
Subchapter C. STATEWIDE HEALTH STANDARDS

§ 250.304. MSCs for groundwater.
* * * * *

(c) The MSCs for regulated substances contained in
groundwater in aquifers used or currently planned to be
used for drinking water or for agricultural purposes is the
MCL as established by the Department or the EPA as
established in § 109.202 (relating to state MCLs, MRDLs
and treatment technique requirements) and Health Advi-
sory Levels (HALs) set forth in Drinking Water Standards
and Health Advisories, EPA Office of Water Publication
No. EPA 822-R-09-011 (October, 2009). For a regulated
substance where no MCL has been established, the MSC
is the lifetime HAL for that compound. For a regulated
substance where neither an MCL nor a lifetime HAL has
been established, the MSC is the lowest concentration
calculated using the appropriate residential and nonresi-
dential exposure assumptions and the equations in
§§ 250.306 and 250.307 (relating to ingestion numeric
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values; and inhalation numeric values). New or revised
MCLs or HALs promulgated by the Department or the
EPA shall become effective immediately for any demon-
stration of attainment completed after the date the new
or revised MCLs or HALs become effective.

* * * * *
§ 250.312. Final report.

(a) For sites remediated under the Statewide health
standard, the person conducting the remediation shall
submit a final report to the Department which documents
attainment of the selected standard. This final report
must include site characterization information identified
in § 250.204(b)—(e) (relating to final report). The site
characterization shall be conducted in accordance with
scientifically recognized principles, standards and proce-
dures. The level of detail in the investigation, and the
selected methods and analyses, that may include models,
must sufficiently define the rate of movement and the
present and future extent and fate of contaminants to
ensure continued attainment of the remediation standard.
The final report must include, as appropriate, an assess-
ment that addresses the vapor intrusion exposure path-
way. Interpretations of geologic and hydrogeologic data
shall be prepared by a professional geologist licensed in
this Commonwealth.

* * * * *
[Pa.B. Doc. No. 11-39. Filed for public inspection January 7, 2011, 9:00 a.m.]

Title 58—RECREATION
PENNSYLVANIA GAMING CONTROL BOARD

[ 58 PA. CODE CHS. 521, 525, 535, 537, 541, 543,
545, 549, 565 AND 569 ]

Table Game Rules Amendments; Temporary Rule-
making

The Pennsylvania Gaming Control Board (Board), un-
der its general authority in 4 Pa.C.S. § 1303A (relating
to temporary table game regulations) enacted by the act
of January 7, 2010 (P. L. 1, No. 1) (Act 1) and the specific
authority in 4 Pa.C.S. § 1302A(1) and (2) (relating to
regulatory authority), amends temporary regulations in
Chapters 521, 525, 535, 537, 541, 543, 545, 549, 565 and
569 to read as set forth in Annex A. The Board’s
temporary regulations will be added to Part VII (relating
to Gaming Control Board) as part of Subpart K (relating
to table games).

Purpose of the Temporary Rulemaking

This temporary rulemaking amends the general provi-
sions and table game internal controls regulations and
amends the rules of Pai Gow, Craps and Mini-Craps,
Minibaccarat, Midibaccarat, Baccarat, Blackjack, Three
Card Poker and Ultimate Texas Hold ’Em Poker in
response to requests received from certificate holders.

Explanation of Chapters 521, 525, 535, 537, 541, 543, 545,
549, 565 and 569

The Board received numerous comments from the
industry regarding amendments to various games ap-
proved for play.

In Chapter 521 (relating to general provisions), lan-
guage was added to § 521.5 (relating to waiver of existing

table game regulations), which now allows a certificate
holder to file a written request with the Board’s Execu-
tive Director to offer an authorized table game on an
electronic gaming table in a manner that is inconsistent
with the Board’s regulations, rather than filing a petition
with the Board. This provision was added because several
inconsistencies were discovered between the Board’s regu-
lations and the play on electronic gaming tables, such as
whether cards in Blackjack are dealt from left to right in
live play or simultaneously in the electronic version.
These inconsistencies, which typically do not affect the
outcome of play, are more logically rectified by submission
of a written request to the Board’s Executive Director
rather than a petition to the Board.

In § 525.5 (relating to jobs compendium submission),
the Board previously required certificate holders to sub-
mit a complete jobs compendium on the anniversary date
of table games opening. Because Board staff reviews the
jobs compendium submissions and because nine proper-
ties received authorization to begin table game operations
within a 3-week period, the submission date was
amended to the yearly anniversary date of each property’s
slot opening.

In Chapter 535 (relating to Pai Gow), language was
added to § 535.4 (relating to Pai Gow tiles; ranking of
hands, pairs and tiles; value of the hand) to clarify that
when a zero-zero tie occurs between the dealer/banker
and a player, individual tiles will not be considered and
the tie will go to the dealer/banker.

In Chapter 537 (relating to Craps and Mini-Craps),
language was amended in § 537.5a (relating to Buy and
Lay Bets) which allows operators the option of collecting
vigorish on winning wagers or at the time the player
makes the wager.

In Chapters 541, 543 and 545 (relating to Minibaccarat;
Midibaccarat; and Baccarat), language was added clarify-
ing that if a dealer collects vigorish on winning payouts,
the certificate holder does not have to include on the table
layout a numbered area that corresponds to the seat
number for the purpose of marking vigorish.

Chapter 549 (relating to Blackjack) allows certificate
holders to designate the number of additional times a
patron may split a pair, including aces, beyond the first
split.

In Three Card Poker, pay table B is amended in
§ 565.12(k) (relating to payout odds; Envy Bonus; rate of
progression; payout limitation) to correct a previous error
on the payout for a straight.

Lastly, in Ultimate Texas Hold ’Em Poker, § 569.11
(relating to procedures for completion of each round of
play; collection and payment of wagers) is amended to
allow a patron to place a Play Wager in an amount equal
to three or four times the amount of the player’s Ante
Wager. This will give patrons some flexibility on how
much additional wager to place on the Ante Wager.

Affected Parties

The amendments in this temporary rulemaking will
allow certificate holders additional options on how to
conduct table games at their licensed facilities.

Fiscal Impact

Commonwealth

The Board does not expect that this temporary rule-
making will have fiscal impact on the Board or any other
Commonwealth agency. Internal control procedures sub-
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mitted by certificate holders regarding table games rules
submissions will be reviewed by existing Board staff.
Political subdivisions

This temporary rulemaking will not have direct fiscal
impact on political subdivisions of this Commonwealth.
Eventually, host municipalities and counties will benefit
from the local share funding that is mandated by Act 1.
Private sector

This temporary rulemaking will give certificate holders
some additional flexibility as to how they conduct table
games.
General public

This temporary rulemaking will not have direct fiscal
impact on the general public.

Paperwork Requirements

If a certificate holder selects different options for the
play at table games, the certificate holder will be required
to submit an updated rules submission reflecting the
changes.

Effective Date

This temporary rulemaking will become effective upon
publication in the Pennsylvania Bulletin.

Public Comments

While this temporary rulemaking will be effective upon
publication, the Board is seeking comments from the
public and affected parties as to how this temporary
rulemaking might be improved. Interested persons are
invited to submit written comments, suggestions or objec-
tions regarding this temporary rulemaking within 30
days after the date of publication in the Pennsylvania
Bulletin to Susan A. Yocum, Assistant Chief Counsel,
Pennsylvania Gaming Control Board, P. O. Box 69060,
Harrisburg, PA 17106-9060, Attention: Public Comment
on Regulation #125-139.

Contact Person

The contact person for questions about this temporary
rulemaking is Susan A. Yocum, Assistant Chief Counsel,
(717) 265-8356.

Regulatory Review

Under 4 Pa.C.S. § 1303A, the Board is authorized to
adopt temporary regulations which are not subject to
sections 201—205 of the act of July 31, 1968 (P. L. 769,
No. 240) (45 P. S. §§ 1201—1208), known as the Com-
monwealth Documents Law (CDL), the Regulatory Re-
view Act (71 P. S. §§ 745.1—745.12) and sections 204(b)
and 301(10) of the Commonwealth Attorneys Act (71 P. S.
§§ 732-204(b) and 732-301(10)). These temporary regula-
tions expire 2 years after publication in the Pennsylvania
Bulletin.

Findings

The Board finds that:

(1) Under 4 Pa.C.S. § 1303A, the temporary regula-
tions are exempt from the requirements of the Regulatory
Review Act, sections 201—205 of the CDL and sections
204(b) and 301(10) of the Commonwealth Attorneys Act.

(2) The adoption of the temporary regulations is neces-
sary and appropriate for the administration and enforce-
ment of 4 Pa.C.S. Part II (relating to gaming).

Order

The Board, acting under 4 Pa.C.S. Part II, orders that:

(1) The regulations of the Board, 58 Pa. Code Chapters
521, 525, 535, 537, 541, 543, 545, 549, 565 and 569, are
amended by amending §§ 521.5, 525.5, 535.4, 537.5a,
541.2, 543.2, 545.2, 549.12, 565.12 and 569.11 to read as
set forth in Annex A, with ellipses referring to the
existing text of the regulations.

(2) The temporary regulations are effective January 8,
2011.

(3) The temporary regulations will be posted on the
Board’s web site and published in the Pennsylvania
Bulletin.

(4) The temporary regulations are subject to amend-
ment as deemed necessary by the Board.

(5) The Chairperson of the Board shall certify this
order and Annex A and deposit them with the Legislative
Reference Bureau as required by law.

GREGORY C. FAJT,
Chairperson

Fiscal Note: 125-139. No fiscal impact; (8) recom-
mends adoption.

Annex A

TITLE 58. RECREATION

PART VII. GAMING CONTROL BOARD

Subpart K. TABLE GAMES

CHAPTER 521. GENERAL PROVISIONS
§ 521.5. Waiver of existing table game regulations.

(a) A certificate holder that desires to conduct a table
game, in a manner that is inconsistent with the Board’s
regulations, shall file a petition in accordance with
§ 493a.4 (relating to petitions generally) seeking approval
of the Board. The petition, at a minimum, must contain:

(1) A detailed description of the modification to the
table game.

(2) The reason why the modification to the table game
is being requested.

(3) A list of other gaming jurisdictions where the
modification to the table game is currently being used.

(b) Notwithstanding subsection (a), a certificate holder
that desires to offer an authorized table game on an
electronic gaming table, in a manner that is inconsistent
with the Board’s regulations, shall file a written request
seeking approval of the Board’s Executive Director. The
request must contain a detailed description of how the
authorized table game played on an electronic gaming
table varies from the Board’s regulations. An approval to
conduct the table game in a manner that is inconsistent
with the Board’s regulations will be limited to only those
variations approved by the Board’s Executive Director.
Any subsequent alterations to the table game that are
inconsistent with the Board’s regulations would require
submission of an additional written request to the Board’s
Executive Director or a petition to the Board in accord-
ance with subsection (a).

CHAPTER 525. TABLE GAME INTERNAL
CONTROLS

§ 525.5. Jobs compendium submission.

* * * * *

(e) Notwithstanding other requirements of this section,
each certificate holder shall submit a complete and
up-to-date jobs compendium to the Bureau of Gaming
Operations and the Bureau of Licensing 12 months after
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its receipt of authorization to commence slot operations
and every 12 months thereafter.

* * * * *
CHAPTER 535. PAI GOW

§ 535.4. Pai Gow tiles; ranking of hands, pairs and
tiles; value of the hand.

* * * * *
(e) When comparing high hands or low hands which

are of identical value, the hand with the highest ranking
individual tile shall be considered the higher ranking
hand. If, however, the numeric value of the tiles results in
a zero-zero tie, both hands, regardless of the highest
ranking tile, are equally bad and the dealer or, if
applicable, the bank shall be considered the higher
ranking hand.

* * * * *
CHAPTER 537. CRAPS AND MINI-CRAPS

§ 537.5a. Buy and Lay Bets.
(a) In addition to Place Bets to Win on 4, 5, 6, 8, 9 and

10, a certificate holder may, in its Rules Submission
under § 521.2 (relating to table games Rules Submis-
sions), offer players the option of placing a Buy Bet to
receive true odds on the Place Bet to Win. A certificate
holder that offers Buy Bets shall pay winning wagers as
follows:
Wager Payout Odds
Buy Bet on the 4 2 to 1
Buy Bet on the 5 3 to 2
Buy Bet on the 6 6 to 5
Buy Bet on the 8 6 to 5
Buy Bet on the 9 3 to 2
Buy Bet on the 10 2 to 1

(b) In addition to Place Bets to Lose on 4, 5, 6, 8, 9 and
10, a certificate holder may, in its Rules Submission
under § 521.2, offer players the option of placing a Lay
Bet to receive true odds on the Place Bet to Lose. A
certificate holder that offers Lay Bets shall pay winning
wagers as follows:
Wager Payout Odds
Lay Bet against the 4 1 to 2
Lay Bet against the 5 2 to 3
Lay Bet against the 6 5 to 6
Lay Bet against the 8 5 to 6
Lay Bet against the 9 2 to 3
Lay Bet against the 10 1 to 2

(c) A certificate holder that offers Buy and Lay Bets
may collect, at time the player makes the wager, a
vigorish of up to 5%, as specified in the certificate holder’s
Rules Submission, of the amount wagered on the Buy or
Lay Bet or may collect the vigorish only on a winning
Buy or Lay Bet. If collecting a vigorish, the certificate
holder shall specify in its Rules Submission which vigor-
ish procedure it will utilize. Except as permitted for the
Buy and Lay Bets, a certificate holder may not charge a
percentage, fee or vigorish to a player in making any
wager in the game of Craps or Mini-Craps.

CHAPTER 541. MINIBACCARAT
§ 541.2. Minibaccarat table physical characteristics.

* * * * *

(c) The layout for a Minibaccarat table shall be ap-
proved by the Bureau of Gaming Operations and contain,
at a minimum:

(1) The name or logo of the certificate holder offering
the game.

(2) Specific areas designated for the placement of wa-
gers on the Banker’s Hand, Players Hand and Tie Hand.

(3) A phrase that states the payout odds for Tie Bets.

(4) Numbered areas that correspond to the seat num-
bers for the purpose of marking vigorish unless the
dealer, in accordance with the option selected in the
certificate holder’s Rules Submission under § 521.2, col-
lects the vigorish from a player at the time the winning
payout is made.

(5) An area designated for the placement of cards for
the Player’s Hand and Banker’s Hand.

(6) If a certificate holder offers the Dragon Bonus
Wager:

(i) A separate area designated for the placement of the
Dragon Bonus Wager.

(ii) Inscriptions that advise patrons of the payout odds
for the Dragon Bonus Wager. If the payout odds are not
inscribed on the layout, a sign identifying the payout odds
for the Dragon Bonus Wager shall be posted at each
Minibaccarat table.

* * * * *

CHAPTER 543. MIDIBACCARAT

§ 543.2. Midibaccarat table physical characteristics.

* * * * *

(c) The layout for a Midibaccarat table shall be ap-
proved by the Bureau of Gaming Operations and contain,
at a minimum:

(1) The name or logo of the certificate holder offering
the game.

(2) Specific areas designated for the placement of wa-
gers on the Banker’s Hand, Players Hand and Tie Hand.

(3) A phrase that states the payout odds for Tie Bets.

(4) Numbered areas that correspond to the seat num-
bers for the purpose of marking vigorish unless the
dealer, in accordance with the option selected in the
certificate holder’s Rules Submission under § 521.2, col-
lects the vigorish from a player at the time the winning
payout is made.

(5) An area designated for the placement of cards for
the Player’s Hand and Banker’s Hand.

(6) If a certificate holder offers the Dragon Bonus
Wager:

(i) A separate area designated for the placement of the
Dragon Bonus Wager.

(ii) Inscriptions that advise patrons of the payout odds
for the Dragon Bonus Wager. If the payout odds are not
inscribed on the layout, a sign identifying the payout odds
for the Dragon Bonus Wager shall be posted at each
Midibaccarat table.

* * * * *

CHAPTER 545. BACCARAT

§ 545.2. Baccarat table physical characteristics.

* * * * *
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(b) The layout for a Baccarat table shall be approved
by the Bureau of Gaming Operations and, at a minimum,
contain:

(1) The name or logo of the certificate holder offering
the game.

(2) Specific areas designated for the placement of wa-
gers on the Banker’s Hand, Players Hand and Tie Hand.

(3) A phrase that states the payout odds for Tie Bets.
(4) Numbered areas that correspond to the seat num-

bers for the purpose of marking vigorish unless the
dealer, in accordance with the option selected in the
certificate holder’s Rules Submission under § 521.2, col-
lects the vigorish from a player at the time the winning
payout is made.

(5) An area designated for the placement of cards for
the Player’s Hand and Banker’s Hand.

* * * * *
CHAPTER 549. BLACKJACK

§ 549.12. Splitting pairs.
* * * * *

(c) After a second card is dealt to each split pair hand,
the dealer shall announce the point total of the hand and
the player shall indicate his decision to stand, draw or
double down with respect that hand. A Certificate holder
shall specify in its Rules Submission required under
§ 521.2 (relating to table games Rules Submissions) the
number of additional times a patron may split pairs,
including aces.

(d) If the dealer obtains Blackjack after a player splits
pairs, the dealer shall only collect the amount of the
original wager of the player and may not collect the
additional amount wagered in splitting pairs.

CHAPTER 565. THREE CARD POKER
§ 565.12. Payout odds; Envy Bonus; rate of progres-

sion; payout limitation.

* * * * *

(k) If a certificate holder offers the Six Card Bonus
Wager, the certificate holder shall pay out winning Six

Card Bonus Wagers at the amounts contained in one of
the following pay tables selected by the certificate holder
in the certificate holder’s Rules Submission filed in
accordance with § 521.2:
Hand Payout A Payout B Payout C
Royal Flush 1,000 to 1 1,000 to 1 1,000 to 1
Straight Flush 200 to 1 200 to 1 200 to 1
Four-of-a-Kind 50 to 1 100 to 1 100 to 1
Full House 25 to 1 20 to 1 20 to 1
Flush 20 to 1 15 to 1 15 to 1
Straight 10 to 1 9 to 1 10 to 1
Three-of-a-kind 5 to 1 8 to 1 7 to 1

CHAPTER 569. ULTIMATE TEXAS HOLD ’EM
POKER

§ 569.11. Procedures for completion of each round
of play; collection and payment of wagers.
(a) After the dealing procedures required under

§ 569.8, § 569.9 or § 569.10 (relating to procedure for
dealing cards from a manual shoe; procedure for dealing
cards from the hand; and procedure for dealing the cards
from an automated dealing shoe) have been completed,
each player shall examine his cards without exposing
them to any other person and replace the cards face down
on the layout. The dealer shall then, starting with the
player farthest to his left and proceeding in a clockwise
manner around the table, ask each player if the player
wishes to place a Play Wager prior to the dealing of the
Flop. The player may either check or place a Play Wager
in an amount equal to three or four times the amount of
the player’s Ante Wager.

(1) If a player places a Play Wager, the wager shall be
placed in the designated Play Wager betting area.

(2) If a player checks, the player shall remain in the
game and defer his decision to place a Play Wager to the
next betting opportunity.

* * * * *
[Pa.B. Doc. No. 11-40. Filed for public inspection January 7, 2011, 9:00 a.m.]
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